Policy:
AMERICANS WITH DISABILITIES ACT

ACCOMMODATION OF DISABILITIES 
Who should use this Policy:  All hospitals are required to comply with the Americans with Disabilities Act in the hiring and retention of employees.
Other Information:  The Americans with Disabilities Act Amendments Act  (“ADAAA”) was passed in 2008.  The ADAAA focuses on the discrimination at issue instead of the individual's disability.  It makes important changes to the definition of the term "disability" by rejecting the holdings in several Supreme Court decisions and portions of Equal Employment Opportunity Commission’s (EEOC) ADAAA regulations. The Act retains the ADAAA's basic definition of "disability" as an impairment that substantially limits one or more major life activities, a record of such an impairment, or being regarded as having such an impairment, but it changes the way that the statutory terms should be interpreted. It generally will make it easier for an applicant or employee to establish that they have a disability and thus are entitled to the protections afforded by the ADAAA.     
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PURPOSE
The purpose of this policy is to assure that  ____________________________ (“Hospital”) will comply with the Americans with Disabilities Act as amended in 2008 with regard to the hiring, accommodation and termination of employees.  
POLICY
Hospital is committed to complying with all applicable provisions of the Americans With Disabilities Act Amendments Act of 2008 (“ADAAA”).  It is the Hospital’s policy not to discriminate against any qualified employee or applicant with regard to any terms or conditions of employment because of such individual’s disability or perceived disability so long as the employee can perform the essential functions of the job. Consistent with this policy of nondiscrimination, the Hospital will provide reasonable accommodations to a qualified individual with a disability, as defined by the ADAAA, who has made the Hospital aware of his or her disability, provided that such accommodation does not constitute an undue hardship on the Hospital.

Employees with a disability who believe they need a reasonable accommodation to perform the essential functions of their job should contact the Human Resources Office. The Hospital encourages individuals with disabilities to come forward and request reasonable accommodation.

DEFINITIONS
1.
“Disability” means (1) a physical or mental impairment that substantially limits one or more of the major life activities of an individual; (2) a record of such an impairment; or (3) being regarded as having such an impairment.

2.
“Direct threat” means a significant risk of substantial harm to the individual or others in the workplace that cannot be reduced or eliminated through reasonable accommodation.  
3.
“Episodic” or “in remission” means an impairment that would be a disability if it would substantially limit a major life activity when active.  Examples of impairments that are episodic or in remission include epilepsy, hypertension, multiple sclerosis, asthma, diabetes, major depression, bipolar disorder, schizophrenia, and cancer.

4.
“Essential functions” means the fundamental job duties of an employment position as determined by the Hospital.

5.
“Major life activities” are those basic activities, including major bodily activities, that most people in the general population can perform with little or no difficulty.  Major life activities include, but are not limited to: 
A. 
caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, interacting with others and working (i.e., holding down any job, not one particular job); and

B.  
the operation of major bodily functions, including functions of the immune system, special sense organs, and skin; normal cell growth; and digestive, genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive functions.  Examples include but are not limited to kidney disease, cancer, diabetes, epilepsy, HIV and AIDS, sickle cell disease, lymphedema, and rheumatoid arthritis.

6.
“Mitigating measures” include but are not limited to (1) medication, medical supplies, equipment, or appliances, low-vision devices (defined as devices that magnify, enhance, or otherwise augment a visual image, but not including ordinary eyeglasses or contact lenses), prosthetics including limbs or devices, hearing aids or cochlear implants or other implantable hearing devices, mobility devices, or oxygen therapy equipment and supplies; (2)  use of assistive technology; (3)  reasonable accommodations or auxiliary aids or services; (4) learned behavioral or adaptive  neurological modifications; or (5) surgical interventions, except for those that permanently eliminate an impairment.  

7.
“Qualified individual” means an individual who satisfies the requisite skill, experience, education and other job-related requirements of the employment position held or desired, and who, with or without reasonable accommodation, can perform the essential functions of the position.

8.
“Physical or mental impairment” means:

A.  
Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary, immune, circulatory, hemic, lymphatic, skin, and endocrine; or

B. 
Any mental or psychological disorder, such as an intellectual disability (formerly termed mental retardation), organic brain syndrome, emotional or mental illness, and specific learning disabilities.

9.
“Reasonable accommodations” may include the following:

A.  
Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position the qualified applicant desires;

B.  
Modifications or adjustments to the work environment, or to the manner or circumstances under which the position held or desired is customarily performed, that enable a qualified individual with a disability to perform the essential functions of that position;

C. 
Modifications or adjustments that enable an employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by similarly situated employees without disabilities;

D.  
Short-term, long-term or hourly leave that does not cause undue hardship on the Hospital.

10.
“Substantially limits” means an impairment is a disability within the meaning of the ADAAA if it substantially limits the ability of an individual to perform a major life activity as compared to most people in the general population.  An impairment need not prevent, or significantly or severely restrict, the individual from performing a major life activity in order to be considered substantially limiting.  This term shall be construed in favor of broad coverage of individuals to the maximum extent permitted and should not require extensive analysis.  An individual whose impairment substantially limits one major life activity need not also demonstrate a substantial limitation in the ability to perform any other major life activities in order to be considered an individual with a disability.  An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.
11.
“Regarded as having an impairment” means an individual is regarded as having a disability if the individual is subjected to an action prohibited by the ADAAA, including refusal to hire, demotion, placement on involuntary leave, harassment, termination, or denial of any other term, condition, or privilege of employment based on an actual or perceived physical or mental impairment, whether or not the mental impairment limits or is perceived to limit a major life activity.  Proof that the individual was subjected to a prohibited employment action because of an impairment is sufficient to establish coverage under this definition.
12.
“Transitory” means an impairment that is lasting or expected to last for six months or less, such as sprains, broken limbs, or minor illnesses.  An impairment that is both transitory and minor does not establish coverage under the ADAAA.
PROCEDURES
1.
Discrimination Prohibited. The Hospital will not discriminate against a qualified individual on the basis of a disability in regard to any of the following: 
A.
recruitment, advertising, and job application procedures;

B.
hiring, upgrading, promotion, demotion, transfer, layoff, termination, right of return from layoff, and rehiring;

C.
rates of pay or any other form of compensation and changes in compensation;

D.
job assignments, job classifications, organizational structures, position descriptions, lines of progression, and seniority lists;

E.
leaves of absence, sick leave, or any other leave;

F.
fringe benefits available by virtue of employment, whether or not administered by the Hospital;
G.
selection and financial support for training, including apprenticeships, professional meetings, conferences, and other related activities, and selection for leaves of absence to pursue training;

H.
activities sponsored by the Hospital including social and recreational programs; and

I.
any other term, condition or privilege of employment. 
2.
Essential Functions of Jobs.   The Hospital will establish the essential functions of each of the job categories established by Hospital.  The essential functions will be job-related and consistent with business necessity.  These essential functions will be used in the application, selection, and retention of employees and in the reasonable accommodation requests of qualified individuals with disabilities.      

3.
Procedure for Requesting an Accommodation.
A.
On receipt of an accommodation request from an employee or job applicant, the Human Resources Director and the appropriate Department Director will meet with the employee or applicant to discuss and identify the precise limitations resulting from the disability and the potential accommodation that the Hospital might make to help overcome those limitations.  The Hospital may request reasonable documentation of an employee’s disability and any accommodations needed.
B.
The ameliorative effects of mitigating measures shall not be considered in determining whether an impairment substantially limits a major life activity, in order to determine whether a qualified individual has a disability.   

C.
The Hospital will determine the feasibility of the requested accommodation considering various factors, including but not limited to, the nature and cost of the accommodation, the availability of tax credits and deductions, outside funding, the Hospital’s overall financial resources and organization, and the accommodation's impact on the operation of the Hospital, including its impact on the ability of other employees to perform their duties and on the Hospital’s ability to conduct business.

D.
If the employee or applicant is determined to pose a direct threat to the safety of the employee, other employees, or patients with reasonable accommodation, the request may be denied.  The determination that a qualified individual with a disability poses a direct threat to safety must be based on an individualized assessment of the employee’s present ability to safely perform the essential functions of the job.  The decision must be based on a reasonable medical judgment that relies on the most current medical knowledge rather than on speculation about what people with a particular impairment generally can do.  
E.
The Hospital will inform the employee of its decision on the accommodation request or on how to make the accommodation.  If the accommodation request is denied, employees will be advised of their right to appeal to the Administrator the decision by submitting a written statement explaining the reasons for the request. If the request on appeal is denied by the Administrator, that decision is final.

F.
The ADAAA does not require the Hospital to make the best possible accommodation, to reallocate essential job functions, or to provide personal use items (e.g., eyeglasses, hearing aids, wheelchairs etc.).

G.
An employee or job applicant who has questions regarding this policy or believes that he or she has been discriminated against based on a disability should notify the Human Resources Director.  All such inquiries or complaints will be treated as confidential to the extent permissible by law.

REFERENCES:

42 U.S.C. 12101 et seq.

29 CFR § 1630 et seq.

